NSTB Order No.
EM 73

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 9th day of February 1979.
ONEN W SILER, Commandant, UNI TED STATES COAST GUARD,
VS.
VI CTOR V. COLEMAN Appel | ant.
Docket ME-71

CPI Nl ON AND ORDER

Appellant is seeking review of the Commandant's deci sion?!
affirmng a suspension of his chief engineer's license (No. 429660)
for negligence while serving in that capacity on the SS AMVERI CAN
EAGLE, a United States tanker vessel.?

The appeal to the Commandant (Appeal No. 2100) was taken from
an initial decision issued by Admnistrative Law Judge Thomas
McEl ligott, following a full evidentiary hearing.® Throughout the
proceedi ngs herein, appellant has been represented by counsel.

The | aw judge found that on February 19, 1976, appellant was
in charge of |oading 4800 barrels of bunker fuel aboard the vessel
at the Coastal States Petrochem cal Conpany dock in Corpus Christi
har bor, Nueces County, Texas; and that in the course of this
operation he left the port and starboard settling tanks unattended
when they were about to "top off" for a period of 5 or 6 m nutes,
by which tinme the starboard settler had overfl owed causing spill age

of approximately 2 barrels of fuel oil into the harbor. I n
concl uding that "there was sone negligence on [appellant's] part...
contributing to the spill in question™ (I.D. 9), the |aw judge

!Adm ral J.B. Hayes has now succeeded Admiral Onen W Siler as
Commandant .

2Revi ew of the Commandant's deci sion on appeal to this Board
is authorized by 49 U S.C. 1903(a)(9)(B)

3Copi es of the decisions of the Commandant and the | aw judge
are attached.



suspended his license for 1 nonth and added a probationary
suspension of 2 nonths.* This order was then affirmed by the
Commandant .

Appellant contends in his brief that the Coast Guard's
pl eadi ng was defective, and that the finding as to his negligence
is not supported by the evidence. He requests a reversal of the
initial decision or "such other and further relief to which he may
be entitled.” Counsel for the Commandant has not filed a reply
brief.

Upon consi deration of appellant's brief and the entire record,
we conclude that the findings of the |law judge are supported by
reliable, probative, and substantial evidence. Those fi ndings,
unless nodified herein, are adopted as our own. We further
concl ude, however, that the |law judge m sclassified the offense in
view of his findings, and that a reduction of the sanction inposed
by himis warranted.

Appel lant's procedural argunent is that he was not fully

apprised of the acts or omssions charged against him The
specification of the charge in this instance set forth the date and
pl ace of the oil spill, and alleged that it had resulted fromhis

neglect of duty in "allowing the starboard settling tank to
overflow " The fact that he was supervising the | oading of bunkers
at the tinme was included in the Coast CGuard's opening statenent.
Mor eover, the hearing was continued for 2 nonths after the first
wi t ness had been called by the Coast Guard. This was testinony by
a crewrenber to the effect that the appellant, working al one, had
been "checking his tanks up forward" just before the settler in the
aft section near the punproom began spilling oil onto the deck and
over the side (Tr. 48-51). By then, at |east, appellant was
informed of the specific offense charged, nanely, leaving his
proper post at a critical stage of the bunkering operation.® Wth
2 nonths thereafter in which to prepare a defense, we fail to see
how he was prejudiced in litigating this issue on the nerits. W
therefore find no fatal deficiency in the coast CGuard's pleadi ng.
It is well settled that the notice giving function of pleadings is
fulfilled "if there has been actual notice and adequate opportunity

“The sanction is stayed pending disposition of this appeal.
See 46 CFR 5.30-35(d); 43 Fed. Reg. 6778-9, February 16, 1978.

SAnot her seanman and the night nmate were al so aboard (Tr. 70),
raising a subsidiary issue of appellant's failure to send soneone
el se forward while he continued to nonitor the aft settlers.
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to cure surprise."®

Nei ther of the Coast Quard's renai ning W tnesses had personal
knowl edge of appellant's actions prior to the spill. The dockman
heard a spl ashing sound while eating his supper in the dock office
and observed that black oil was running down the vessel's side. He
testified that it took him 30 seconds to cut off the flow of oil at
the shore val ve. A pollution investigator of the Coast Quard,
arriving soon afterwards, took photographs of the spill in the
i medi ate are that were received in evidence. He also testified
that it had a "definite rai nbow sheen”™ on the water, which he had
traced to a point across the channel (Tr.87).7

Appel lant's substantive argunment is that the coast Cuard
failed to establish, through its wtnesses, the standard of care
required in such an operation. That finding nust be based on the
whol e record. The w tnesses' testinony was sufficient for a prinma
faci e case, show ng the breach of appellant's supervisory duties
resulting in pollution damage.® He testified in rebuttal that both
the rate of flow given himat the dock facility and his nonitoring
of the aft settlers indicated that there was tinme, before these
t anks topped off, to sound the No. 2 deep port tank in the forward
section, where he intended to transfer the flow after filling the
settlers. He attributed the spill his absence to fluctuations in
the supply line. This was pure conjecture and cross-exam nation
di scl osed his failure to nake accurate neasurenents of the | oading
rate.

During the first 20 mnutes appellant was |oading the aft
settler and wing tanks together with the No.2 forward tank, until
the flowrate had stabilized. Then he closed off all tanks except
the settlers. In an hour's tinme thereafter, while filling only the

Kuhn v. CGivil Aeronautics Board, 183 F. 2d 839, 842 (D.C
Cir. 1950); Commandant v. Sabo, 2 N T.S. B. 2811 (1976); 1 Davis,
Adm ni strative Law Treatise, 88.04.

'Hs estimate that 50 to 75 barrels of oil had accunulated in
that area was not used by the | aw judge in determ ning the anount
spilled from the AMERI CAN EAGLE. Mor eover, the investigator
conceded that he had no way of telling how nmuch would have cone
fromthat vessel (Tr.90).

8For purposes of regul ati ng agai nst harnful discharges of oil
under the Federal Water Pollution Control Act (33 U S C
1321(b)(3)), Coast CGuard regulation 40 U S. C. 8110.3(b) includes
t hose which "Cause a film or sheen upon ... the surface of the
wat er or adjoi ning shorelines...."
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settlers, he made no effort to estimate the rate at which the oi

|l evels were rising in those tanks, and relied on visual sightings
with a flashlight instead of using his tape to measure ull ages.
This evinces a failure of due care. Hi s explanation that the
| oadi ngrate IS "sonet hi ng t hat you have experience
about ... sonet hing you have a feeling for" (Tr.157) |acks substance,
since he testified that it varies at different bunkering stations
and could not recall loading fuel at this facility on any previous
occasion (Tr.159,163,166). It would not be accepted in any event.
No amount of experience can excuse |lax practices by a |icensed
officer in maritine operations.® Wthout timng the flowrate and
with only 3 1/2 or 4 feet "to go in the settling tanks, as he
testified (Tr. 142), appellant had no reasonable basis to assune

they would not top off in his absence. |Indeed, at that stage, he
shoul d have remained at his post to guard agai nst possi bl e surges
or fluctuations as they were nearing the point of topping off. In

our view, his actions clearly deviated fromthe standard of care
expected of a licensed chief engineer, or what a person of that
station should have done under the sane circunstances. Appellant's
contention to the contrary is rejected.

I n assessing sanction, however, we find that the |aw judge
failed to accord proper weight to factors in mtigation. It is
undi sputed that the Coast Guard was notified of the spill "al nost
i mredi ately" (Tr. 98-9), and the | aw judge found that appellant had
wor ked "quickly and effectively to help limt the anount of the
spill as soon as it was discovered..." (I.D. 10). In addition, the
| aw j udge revi ewed appellant's Coast Guard record which showed no
previous offense commtted by himin a 32-year career both as a
mer chant seaman and ship's officer. The Coast Guard's scale of
average orders indicates that first offenders should be given an
adnonition rather than a suspension for acts of negligence which
may by classified as inattention to duty or failure to perform
duty.® \Were, as here, the first offender has perforned in a
commendabl e manner to mnimze the damage, and in view of the
relatively small amount of pollution found in this case, we believe
that adnmonition wll serve the purposes of a renedial sanction.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The appeal be and it hereby is denied except insofar as

°l'n an anal ogous context we held that a navigator's "nere
famliarity with certain waters is not a valid reason for
abandoning basic rules of good seamanship." Commandant V.
Buf fi ngt on, NTSB Order No. EM 57, adopted February 11, 1977.

1046 CFR 8§5.20- 165, G oup A.
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nodi fication of the Cormandant's order is provided for herein; and

2. The order suspending appellant's license for 1 nonth and
for 2 additional nonths on 4 nonths' probation, affirmed by the
Commandant, be and it hereby is vacated and in lieu thereof an

adnmonition is hereby entered agai nst the appellant for inattention
to duty. !

KING Chairman, DRI VER-Vice Chairman, MADAMS, and HOGUE,
Menbers of Board, concurred in the above opinion and order.

1146 CFR 5.05-20(a)(2) states that this offense and negligence
are "essentially the sanme and cover both the aspects of m sfeasance

and nonfeasance." See Commandant's decision on Appeal No. 2022
(Pal mer).
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